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OPI NI ON

This case was heard at a bench trial and at

the plaintiffs' proof, the defendants nmoved

HON. WLLIAM E. LANTRIP

REVERSED AND REMANDED

McMirr ay,

t he concl usion

the court for

involuntary dism ssal of the plaintiffs' case. Rather than rule

J.

on

the motion at that time, the court allowed the plaintiffs to reopen

their proof. After additional proof was introduced and

the

plaintiff rested, the defendants renewed their notion for dism ssal.




After the renewal of the motion to disnmss, the court began to
di scuss the evidence in the case. The foll owing colloquy then took

pl ace:

THE COURT: M. Stuart, [addressing the plaintiffs'
attorney], the court cannot find that you've carried the
burden of proof. The testinony fromthis witness rel ates
to a 1976 endeavor. The Court notes that the deed from
t he Dotson property is a 1969 deed that was done prior to
t hat date. And nothing that Mr. Jackson has offered in
the record raises or presents sufficient evidence for the
Court to find that the plaintiff has carriedthe requisite
burden of proof.

MR. STUART: Well, your honor, 1'd like to take a
non-suit.
THE COURT: M. Stuart, | want you to give ne sone

|l aw that you can do that after the court's ruling.

MR STUART: Well, | can't. | was just hoping that
you were explaining the ruling you were about to make.

THE COURT: Have | granted your notion or not yet?
| don't know—you interrupted me—whether or not | had said
it. | probably hadn't. Well | —

MR. STUART: | can tell which way you were headed.

THE COURT: Well, | think you have and |I don't think
|'ve said the magic words yet. So |I'm going to give M.

Stuart the benefit of the doubt and allow himto take a
voluntary dism ssal of the plaintiffs' case.

An order was entered on Novenber 24, 1997, allowing the
voluntary dism ssal. Thereafter, on January 29, 1998, the defen-
dants filed a motion pursuant to Rule 60, Tennessee Rul es of Civil
Procedure, asking the court to amend the order of voluntary
dism ssal to provide that the dism ssal was wth prejudice. The

grounds for the motion were that the court had allowed a non-suit



after the notion to dismss had been sustained. The court granted
the moti on. It is from the order granting this motion that this

appeal resulted.

We are of the opinion that the trial court erred in granting
the Rule 60 motion. Clearly, the transcript of the proceedings
denmonstrates that the court was seriously considering granting the
def endants' notion for an involuntary dism ssal. The notion was
not, however, granted nor was the court required to grant the motion
at that tine. Rul e 41.02(2), Tennessee Rules of Civil Procedure,

provi des as follows:

(2) After the plaintiff, in an action tried by the
court without a jury, has conpleted the presentation of
plaintiff's evidence, the defendant, without waiving the
right to offer evidence in the event the motion is not
granted, may move for dism ssal on the ground that upon
the facts and the law the plaintiff has shown no right to
relief. The court as trier of the facts may then deter-
m ne them and render judgment against the plaintiff or may
decline to render any judgment until the close of all the
evidence; ... . (Enphasis added.)

It is clear fromthis rule that the trial court was under no
obligation to grant the defendants' motion at the stage of the
proceedings in which the motion was made. The record clearly
reflects that it did not. Further, under Rul e 60, Tennessee Rul es
of Civil Procedure, we find no authority that allows atrial court,
after a judgment has becone final, to amend the final judgment by
simply changing its mnd about the granting of a nonsuit without

prejudice. |If the record reflected that the motion to dism ss had



in fact been granted, then the provisions of Rule 60.01 regarding
"clerical mstakes" or possibly the provisions of Rule 60.02
relative to "m stake" m ght be available as remedies to correct the

m st ake. Such is not the case here, however.

It is significant to note that the availability of voluntary
di smissals is much greater now than before the adoption of the

present rules of civil procedure. |In WIllbanks v. Trousdale County

Boardd of Education, 1986 W. 1663 (Tenn. App. Feb 7, 1986), the

court noted correctly that "Rule 41.01 follows the liberal practice
of allowing voluntary dism ssals that existed in the circuit court
before the adoption of the Tennessee Rules of Civil Procedure. The
drafters of the Rule intended that the Rule not be restrictive but
that the liberal practice of the circuit court be extended to the
chancery court." Therefore, with this proposition in mnd, we can
l ook to cases involving "motions for directed verdict" in the
circuit courts for guidance as to when a voluntary dism ssal can be

t aken.

The appellees rely upon the case of Weednman v. Searcy, 781

S.W2d 855 (Tenn. 1989) as authority for their position that the
plaintiffs' motion came too | ate. W believe, however, that Weednan
is nore appropriate authority for the position of the appellants.

In Weednman, the Supreme Court stated the following proposition:

In a non-jury case, until the case has finally been
submtted to the trial court for a decision, the plaintiff
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has a right to a voluntary dismssal. ... In the non-jury
case, until the matter has been finally submtted to the
trial judge for decision, the "trial" of the case has not
been concluded. The trial judge may order further proof
to be taken, may reopen the proof for various purposes,
extend the time for filing briefs, and the |ike. Dism ssa
as a matter of right continues to be available at | east
until written post-trial briefs have been filed pursuant
to order of the trial judge and until the matter has been
finally submtted to the court for determ nation on the
merits. That point had not been reached in the present
case when the motion of appellee was nade.

ld. At 857

In the instant case, the trial court had announced only that it
could not find that the plaintiffs had carried their burden of proof
and began to explain how they had not done so. The Court, at this
poi nt, had not exercised its discretion to dismss the case, all ow
the proof to be reopened by the plaintiffs or hear the defendants’
proof if the defendants wi shed to present any, or order the filing

of post trial briefs.

Perhaps the rule is best stated in Bellisom v. Kenny, 206

S.W2d 787 (Tenn. 1947):

The judge is ... left a sound discretion to be
exercised according to what he thinks is required of a
tribunal engaged primarily in dispensing justice. |If he
thinks the purpose can best be served by cutting off the
right to a non-suit, then ... he can announce his forma
decision immediately after the motion for a directed
verdict and argunent thereon, if any, and then, if he

choose, give the reasons for his decision.

Upon the other hand, if he thinks that justice
requires, he can leave that right temporarily intact by
first di scussing the issues of |aw and fact, withhol ding
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definite action on the motion until he has concl uded,

all in the expectati on that the plaintiff will anticipate
the decision and take advantage of the opportunity thus
afforded himif he care to do so. (G tation omtted.)

* * * *

To sum up, the judge can cut off the right to a non-
suit by a definite announcement of his decision, either

before or after a discussion of his reasons, ... or,
followi ng the maki ng of the notion and the di scussion wth
respect thereto, if any, he may withhold a formal an-

nouncement of his decision until he makes it in directing
the jury to return a verdict. But in either event, it is

the definite formal announcenent of the decision ... which
ends the right to a non-suit ... . (Enphasis added.)
Id. At 789.

In view of the cited authorities, and for the reasons stat ed,
we believe that the trial court erred in amending the final judgment
to reflect a dismssal with prejudice. We, therefore, reverse the
judgment of the trial court and remand the case for such other and
further action required consi stent with this opinion. Costs are

assessed to the appell ees.

Don T. McMurray, Judge

CONCUR:

Herschel P. Franks, Judge

Charles D. Susano, Jr., Judge
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This appeal canme on to be heard upon the record from the
Chancery Court of Anderson County, briefs and argunment of counsel.
Upon consideration thereof, this Gourt is of the opinion that there
was reversible error in the trial court.

We reverse the judgment of the trial court and remand the case
for such other and further action required consistent with this

opi nion. Costs are assessed to the appell ees.

PER CURI AN



